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STATEMENT OF THE | SSUES

Whet her Respondent vi ol ated Section 760.10(1), Florida
Statutes (2002), by forcing the termnation of Petitioner's

enpl oynent with Respondent because of his gender (male), and/or



national origin (Venezuela), and/or his age (37); and because
Petitioner alleged that younger, female |ifeguards were given
better work assignnents.

PRELI M NARY STATEMENT

These proceedi ngs were commenced by Fernando J. Conde,
Petitioner, by filing of a Charge of D scrimnation agai nst Walt
Di sney Worl d Conpany, Respondent, dated July 8, 2003, with the
Fl ori da Conm ssion on Human Rel ations (FCHR). After an
i nvestigation, FCHR i ssued a Notice of Determ nation dated
October 2, 2003. Petitioner filed a Petition for Relief and
requested that this matter be referred to the D vision of
Adm ni strative Hearings (DOAH) for a formal hearing. This
matter was referred to DOAH for a formal adm nistrative hearing
on Decenber 8, 2003. Follow ng pre-hearing discovery, a fornal
adm ni strative hearing was held on February 19, 2004, before the
under si gned Admi nistrative Law Judge (ALJ). At the hearing,
Petitioner testified in his own behalf and offered three
exhi bits which were accepted into evidence. Respondent
presented the testinony of four w tnesses, Christie Sutherland,
Jerry Davis, Darin Bernhard, and Maria Fernanda Sm th; and
offered ten exhibits into evidence.

A Transcript of the hearing was prepared and filed on

March 8, 2004. Respondent filed its Proposed Reconmended Order



on March 26, 2004. Petitioner has not filed his proposals as of
the date of this Recommended Order.

FI NDI NGS OF FACT

1. Petitioner was enployed by Respondent from Novenber 26
2002, until April 17 2003, in the position of deep water
|ifeguard at Respondent’'s facility at the G and Floridian Hot el
(Grand Floridian) located in Lake Buena Vista, Florida. He
worked in that position until his resignation on April 17, 2003.
Petitioner is a Hi spanic nale, aged 37, and a nenber of a
protected cl ass.

2. Respondent is an enployer as defined by the Florida
Cvil Rights Act of 1992 (FCRA).

3. Petitioner was hired for a full-time position to
work 40 hours per week. He normally worked a ten-hour shift,
four days a week. Petitioner never applied for any other
position or pronotions during his enpl oynent.

4. Al full-time lifeguards at the G and Floridian are
covered by a collective bargai ning agreenent (CBA) between
Respondent and the Services Trades Council Union. A lifeguard
working at the Grand Floridi an does not have to be a nenber or
pay dues to the union in order to be covered by the terns of the
CBA. Petitioner is not a nenber of the union.

5. At the tinme of his hire, Petitioner was provided with a

packet of materials containing Respondent's enpl oynent policies.



Respondent had a policy regardi ng harassnent that covered all of
its enpl oyees and prohibited all types of harassnent in the

wor kpl ace, including any such behavi or based on age, nati onal
origin, and/or gender. Respondent also has an "equal
opportunity"” policy that applies to all of its enployees. This
policy provides that all enpl oyees should be treated equally in
terms of hours, work |location, and scheduling based on
seniority.

Operations at the Grand Fl ori di an

6. O the class of |ifeguards hired at the sanme tineg,
Petitioner was the only one assigned to the Gand Floridian. At
the time of being assigned to the Grand Floridian, there were
approximately 25 |ifeguards enpl oyed there. The |ifeguards at
the Grand Floridian are full-tine, part-tine casual, or part-
time regul ar enpl oyees. There are also "college progrant
i feguards who performall of the same duties as the full-tinme
and part-tine enployees. The starting tines for enployees are
st aggered, based on the needs of the area and the tinme of the
year.

7. The main duties of a lifeguard at the Grand Fl ori di an
are to ensure safety and guard the pools, clean the pool and
beach areas, work the cash register, and operate the nmarina.

8. The head supervisor of the Gand Floridian |ifeguards

during Petitioner's enploynent was Jerry Davis. Davis has been



enpl oyed with Respondent for nine years. He has served in his
current position as the recreation operations nmanager for siXx
years. His duties in this position include supervising the
outside recreation areas, including the pools, boats, and

i feguards at the Grand Flori di an.

9. Davis plays norole in hiring the enpl oyees that report
to him but rather Respondent's Enpl oyee Rel ati ons Departnent is
responsi ble for hiring these enployees. Davis has the authority
totermnate |ifeguards that report to him Prior to
term nati ng an enpl oyee, however, Davis seeks the input of the
Enpl oyee Rel ati ons Depart nent.

10. The evidence is credible that Davis is accessible to
his direct reports and makes sure that his office is always open
tothem If a lifeguard wants to speak with Davis, he will make
hinself available to himor her.

11. As a manager, Davis has undergone training from
Respondent regarding its equal enploynent policies and anti-
harassnment policies. He has al so been trained that enpl oyees
may rai se conplaints about working conditions with either their
manager or the Enpl oyee Rel ations Departnent. Al enpl oyees are
made aware of these policies and conpl aint procedures as a part
of their orientation program

12. Under Davis, the next supervisor was Darin Bernhard.

Ber nhard has been enpl oyed with Respondent for eight years and



is currently enployed as a recreation guest service manager.
Until October 2003, Bernhard was enployed at the G and
Floridian. 1In that capacity, Bernhard directly supervised

i feguards, marina enpl oyees, and activities' enployees.

Ber nhard had continuous interaction with |Iifeguards throughout
the day while at the Gand Floridian. Bernhard had an open-door
policy to all enployees and nade hinsel f accessible to them

13. Under Davis and Bernhard, there were three
coordi nators who served as the i nmedi ate supervisors of the
l'i feguards.

14. The weekly work schedule for |ifeguards was posted on
the wall every week. Bernhard, along with Respondent's Labor
O fice, was responsible for preparing this weekly schedule. The
factors used in preparing this schedule were a scheduling bid
subm tted by each enpl oyee, schedul ed vacati ons, and operati onal
needs.

15. As for operational needs, Bernhard would try to give a
conbi nati on throughout the week based on full-tinme, part-tine,
and col | ege program enpl oyees and avoid having all college
program enpl oyees on duty at one tinme, thereby providing nore
experience on each shift.

16. The CBA contains a provision stating as follows: "The
principles of seniority shall be observed in establishing days

of f and work schedul es by departnent, |ocation, or scheduling



pool." As a result, the schedule bids of all enployees were
consi dered based on the seniority of the enpl oyees.

17. At the tinme of his hire, Petitioner spoke with
Ber nhard about special scheduling requests. Specifically,
Petitioner asked to receive early shifts and weekends off. He
want ed t he weekends off due to child-care issues with his son.
Bernhard infornmed Petitioner that he would attenpt to work with
Petitioner on this, but that he was limted in what he could do
based on the seniority requirenents set forth in the CBA, as
well as the fact that nost of the lifeguards preferred to have
weekends off. At that point in tine, Petitioner had the | east
anount of seniority of all the full-time |ifeguards, since he
was the nost recently hired enpl oyee.

18. Despite the CBA restrictions, Bernhard nade every
effort to provide Petitioner with at | east one day each weekend
off and tried to provide himw th two, whenever possible. On a
regul ar basis, Petitioner was schedul ed to have Saturdays off.

I n addition, on nunerous occasions, he was given Friday,

Sat urday, and Sunday off fromwork, in accordance with his
special request. At no tine during his enploynent did
Petitioner ever conplain to Bernhard about not getting enough
days off on the weekend.

19. Enpl oyees woul d occasionally conplain to Bernhard

about the weekly schedule. Wen he received such conpl aints,



Bernhard would listen to their conplaints and not take any
adverse action agai nst any enpl oyee for conpl aining to himabout
schedul i ng i ssues.

20. On occasion, lifeguards would be sent hone early due
to sl ow business or inclement weather. This decision would be
made either by the i medi ate supervisor on duty or one of the
coordinators. The lifeguards would be allowed to volunteer to
go home on a "first-cone, first serve" basis. No |lifeguard,
however, was forced to go hone early. Simlarly, Bernhard did
not receive conplaints fromany |ifeguard about being forced to
go home early.

21. The coordinators at the G and Floridian were
responsi ble for making the daily rotation schedules. There were
five primary positions that the |ifeguards could be assigned to
on a daily basis, consisting of two |ifeguard positions at the
pool, the slide, the marina, and cashier.

22. The coordinators nmade t hese assi gnment deci sions based
on the people they had available that day. The prinmary focus
was to make sure that all of the areas were properly covered.
Such daily rotation assignnents were al so based on certain needs
during particular periods of the day. |In addition, certain
assignnments were given to certain enployees if they are nore

capabl e of performing the task. It is also not uncomon for the



daily rotation to be changed during the day based on unexpected
factors, such as absent enpl oyees.

23. In terns of shift assignnents, an effort is nade to
make sure that regul ar enpl oyees and col | ege program enpl oyees
are working together so that the regul ar enpl oyees can provide
gui dance when needed. During a workday, nost of the enpl oyees
rotate positions every 30 mnutes to an hour. The rotation of
duties for the |lifeguards changed on a daily basis.

24. Petitioner enjoyed working as a |ifeguard because he
considered hinself a stronger lifeguard than others in his
departnent. He al so described hinself as the "| eader of the
l'ifeguards.™

25. Al lifeguards are trained in the cashier duties, but
very few individuals are chosen to actually work as a cashier.
These cashi ers undergo special training prior to performng
these duties. The primary attributes for a cashier are good
guest interaction and good phone skills because a cashier is
required to interact with guests, both on the tel ephone and in
person. This assignnent also differs fromthe other assignnments
in that the enpl oyee assigned to this position normally does not
rotate throughout the day to other assignnents. It is not
uncommon for the sane enployee to serve as a cashier for an
entire day. Petitioner was sonetinmes assigned to work at the

marina, but not as a cashier. Petitioner never spoke with any



of his supervisors or coordinators about working nore at the
marina or as a cashier

26. Each lifeguard at the G and Floridian was required to
conpl ete four hours of in-service training each nonth, either at
his honme resort or at another resort. Attendance at these
training sessions were tracked on a daily sign-in sheet. |If a
lifeguard failed to conplete his or her in-service training for
the nonth, he woul d be reprinanded.

27. Davis prepared a reprimand for Petitioner on April 1
2003. This reprimand was the result of Petitioner's failing to
conplete his in-service training hours for the nonth of March
2003. As a result of failing to conplete this training,
Petitioner received a two-point reprinmand for poor job
performance. Petitioner did not know when Davis prepared the
Poor Job Performance Menorandum dated April 1, 2003. Davis and
Petitioner did not see each other between Petitioner's accident
on March 30, 2003, and the date Petitioner signed the Poor Job
Per f ormance Menorandum on April 9, 2003. At the tine that Davis
prepared this nmenorandum Petitioner had not nmade any conpl aints
of discrimnation or harassnent to Davis.

28. The attendance of the lifeguards on a daily basis was
tracked by the use of an electronic swipe card. The daily
schedul e and attendance of the |ifeguards was al so tracked on a

daily sheet conpleted by the coordinators. This sheet was kept
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in the managers' office and was forwarded to the Respondent's
Labor O fice when it was conpleted. Bernhard usually reviewed
these sheets on a daily basis as well. The |ifeguards did not
have access to these sheets on a daily basis.

29. Under the attendance policy in the CBA three absences
in a 30-day period warranted a one-point witten reprimand. An
enpl oyee had to receive three witten reprinmands within a 24-
nmont h period before he could be term nated for attendance
i ssues. The reasons for an absence did not nake a difference
for purposes of accruing points under the policy.

30. On March 24, 2003, Petitioner called in sick and did
not appear for work. On his way hone fromwork on March 31,
2003, Petitioner was in a car accident in a parking |ot on
Respondent's property. As a result of that accident,
Petitioner's car had to be towed because it was not drivable.
Petitioner did not, however, seek nedical treatnment as a result
of the accident.

31. Shortly after the accident occurred, Petitioner
contacted Bernhard. He inforned Bernhard of the accident and
told himthat he would not be available for work the next day
because his car had been destroyed. He did not inform Bernhard
that he had been injured in any way.

32. Petitioner was absent fromwork on April 1, 2003,

because he had no transportation. Petitioner called in his
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per sonal absence on April 1, 6, 7, 8, 13, 14, 15, and 16, 2003,
and was a "no show' on April 2, 2003.

33. As a result of these nunerous absences, Davis nade a
decision to contact Petitioner by tel ephone and inquire about
the reasons for these nultiple absences. Petitioner informnmed
Davis that he still did not have transportation. Petitioner
expressed concern to Davis that he was afraid he was going to
accrue too many points and get hinself term nated. Davis
responded to Petitioner that if he did not return to work, he
woul d accrue points under the attendance policy. Petitioner
asked Davis if it would be better if he termnated hinself or if
he was term nated by Respondent. Davis also informed Petitioner
that if he term nated hinself, at some point he mght be able to
return to his job at Respondent, though he did not guarantee him
that he could sinply return. Davis nmade it very clear to
Petitioner that this was a decision he had to nake.

34. At the tine of Davis' phone call to Petitioner, he had
accrued sufficient points under the applicable "attendance
policy" set forth under the CBA to warrant giving hima one-
point witten reprinmand. Davis had not been able to give the
reprimand to Petitioner, however, because he had not returned to
work. At no tine had Davis ever inforned Petitioner that such a

reprimand was waiting for him |In addition, such absences woul d
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not have provided a basis for term nating Petitioner at that
point in tine.

35. Petitioner contacted Davis the follow ng day and
infornmed Davis that he was going to voluntarily resign his
enpl oynent. Upon learning of this decision, Davis inforned
Petitioner that he needed to return his uniformand all other of
Respondent's property prior to receiving his | ast paycheck. Al
enpl oyees are required to return their uniform and Respondent's
property at the tinme of resignation.

36. Davis never informed Petitioner that he was being
term nated or that he had an intention of term nating him
Simlarly, Davis never told Petitioner that he had no option but
to resign. Davis had no problemw th Petitioner returning to
wor k, provided he could obtain proper transportation.

37. After Petitioner's resignation, Davis conpleted the
requi red paperwork and indicated that Petitioner should be
classified as a "restricted rehire.” Davis chose this
restriction due to Petitioner's tardi ness and attendance issues,
as well as his failure to take responsibility to nmake it to
work. This decision to categorize himas a "restricted rehire"
was not based on Petitioner's age, national origin or his
gender.

38. Petitioner visited Respondent's casting center (human

resource departnent) on June 17, 2003, approximately two nonths
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after his resignation, with the intent to reapply for his prior
position. Petitioner wanted to return to his sanme position at
the Gand Floridian, working for Davis and Bernhard, as well as
wor ki ng under the sane coordi nators.

39. On June 17, 2003, Petitioner nmet with Fernanda Smth,
who has served as a recruiter for Respondent for five years.
Smth was born in Buenos Aires, Argentina, and is Hispanic. As
arecruiter, Smth is responsible for interview ng, selecting,
and hiring the strongest candi dates for positions at Respondent.
She is responsible for hiring enployees for all hourly, entry-
| evel positions.

40. The hiring process used by Respondent is the sane for
bot h new applicants and fornmer enpl oyees of Respondent. That
process is set forth in the "Rehire Review' policy given to each
recruiter. Once Smith is randomy assigned an applicant, she
brings themto her office and reviews their personal data in the
conputer. She then reviews the application for accuracy and
conpl eteness. She also confirms that they are qualified to work
in the United States and their crimnal background.

41. Smth reviews the conditions of enploynent with the
applicant, including conpensation, appearance, ability to attend
work and transportation. |If the applicant was previously
enpl oyed by Respondent, Smith also reviews the application for

t he reasons the enpl oyee previously left enploynent and the
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applicant's rehire status. The different rehire statuses are
"yes rehire,” "restricted rehire,” and "no rehire.” If a fornmer
enpl oyee has been categorized as a "restricted rehire,” Smth
then must confirmthat the person is currently enpl oyed and that
he or she has been at that enploynent for a period of at |east
six nmonths at the tinme of re-application. Assum ng they can
satisfy these requirenents, the applicant is required to provide
an enploynent verification letter fromtheir current enployer

Wi thin one week of the interview. At that point, the
information is forwarded to a rehire commttee for
consi der ati on.

42. On June 17, 2003, Smith interviewed Petitioner for
potential rehire with Respondent. She recalls that when she net
himin the | obby, he was very professionally dressed. Upon
entering her office, Smth reviewed the information on
Petitioner's application with him At that point, she noticed
that he had a recent date of term nation from Respondent and
asked himthe reasons for his term nation. Petitioner responded
that he had | eft his enploynent because of transportation
probl enms and that he had m ssed a nunber of days from work.

43. In reviewng Petitioner's application, she realized
that he did not neet the requirenents for consideration as a
"restricted rehire." First of all, Petitioner did not offer any

evi dence of current enploynent at the tinme of the interview

15



Secondly, Petitioner had only been gone from Respondent for a
peri od of approximately two nonths, and thus, did not have the
si x nonths of continuous enploynent to be considered for rehire.

44. Smth shared wth Petitioner that he did not neet the
m ni mum requirenents for a "restricted rehire." Petitioner had
no i dea what that designation neant. At that point, Petitioner
responded by getting very upset, yelling and scream ng at Smth,
standi ng up and pointing his finger at her. He then inforned
Smith that he was going to sue Respondent for discrimnation and
| eft her office. Petitioner did not allow Smth to nake any
ot her comments to him

45. Imrediately after Petitioner had |eft the building,
Smth prepared the standard eval uation that she prepares for al
applicants she interviews, including the incident that occurred
in the interviewwth Petitioner.

46. |If Petitioner had allowed Snmth to explain the process
and eventual |y provided the appropriate docunentation, he m ght
have been considered for rehire. Based on his behavior in the
interview, however, Smth recommended that he not be consi dered
for rehire, particularly for the position of |ifeguard where he
woul d be dealing with guests on a regul ar basis.

Al l egations of Discrimnation

47. Petitioner alleges that one of the coordinators

referred to his national origin in a derogatory nmanner on one
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occasion. Qher than this isolated all eged coment, he stated
he never heard anyone el se at Respondent make any derogatory
coments about his being H spanic or Venezuel an. Petitioner did
not conplain about this comment to anyone at Respondent and
specifically did not conplain to Davis, Bernhard, or enployee
relations about it. OQwher than this one comment by an unnaned
coordi nator, Petitioner offered no evidence that any actions or
deci si ons were taken agai nst himbased on his national origin.

48. I n support of his age discrimnation claim Petitioner
al l eges that sonme of his co-workers referred to himonce or
twice as "old." Petitioner did not offer any evidence that any
of his supervisors or coordinators ever used any of these terns
inreference to him Petitioner does not know whether or not he
ever discussed his age with other workers. At the time of
Petitioner's resignation, he was not the ol dest |ifeguard
working at the Grand Floridian. Penny Ivey and Sherry Morris
were both ol der than Petitioner, and Davis was born on
February 5, 1951. At the tinme of Petitioner's resignation,
Davis was 52 years old. O her than these alleged isol ated
comments, Petitioner offered no other evidence that any actions
or decisions were taken agai nst himbased on his age.

49. Petitioner clains that one exanple of gender
di scrimnation was that the rotation schedule was not equal. 1In

particular, he alleges that the "young and beautiful girls" were
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preferred in the rotation schedul es because they were allowed to
work in the marina and at the cash register nore than nal es.

50. Petitioner alleges that Jainy Tully, a 23-year-old
female lifeguard, was always |late. For exanple, Petitioner
alleges that Tully was | ate on March 2, 2003, based on the fact
that she was supposed to be there at 10:00 a.m The daily
schedul e indicates that she arrived for work at 9:30 a.m In
review ng the docunment, however, it indicates "S/C'" which neans
that a schedul e change was nmade, and Tully showed up for work
hal f an hour early, not |late, and she still worked her schedul ed
day of ten hours.

51. A schedul e change woul d occur for several reasons,

i ncluding the need to have certain enployees cone in early for
an i n-service session or the personal request of an enpl oyee.

It sonetines required enployees to cone in for work early and
other tines required themto work | ater.

52. Petitioner simlarly alleges that Tully was | ate on
March 22, 2003, and shoul d have been fired for that. In
reviewng the daily schedule for that date, however, it is
evi dent that a schedul e change was nade, and Tully was schedul ed
to work from9:30 a.m to 8:30 p.m, a regular 10-hour day, and
that she actually worked those hours. Petitioner admtted at

the hearing that she was actually early to work and not |ate.
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53. Petitioner alleges that Tully was | ate again for work
on April 7 and April 16, 2003. A review of those daily
schedul es, however, reveals that Tully had a schedul e change on
each of those days and that she worked the hours that she was
assi gned.

54, O all these allegations of Tully being late to work,
Petitioner never conplained to anyone about it.

55. Petitioner then alleges that Tully arrived for work
early on February 15, 2003, and that she was allowed to work
extra hours and earn overtinme. On that particul ar occasion,
however, Tully was called in early because she needed to attend
an in-service training session that was occurring that day.
Petitioner conceded that Tully was not |ate on that day.

56. Petitioner admtted that both nmal es and fermal es were
called in to work additional hours as lifeguards. For instance,
M chael Wiitt, a male enployee, was allowed to start work
earlier based on a schedul e change on March 4, 2003. Simlarly,
a schedul e change was made involving Wiitt on February 25, 2003,
and he was required to report to work at 11:40 a.m, not
10:00 a.m, and as a result, was not given any breaks that day.

57. Petitioner never received any discipline as a result
of being late to work or for |leaving work early.

58. Petitioner clainms that he suffered discrimnation on

January 12, 2003, because Tully was allowed to start work |ater
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than he and then was allowed to work as a cashier for the
majority of the day. He clains that she should have been on a
rotation like himand that she was gi ven nore hours than he was.

59. Tully was trained as both a |lifeguard and a cashier,
but she had nore cashier experience than the mgjority of the
other lifeguards. She also had good guest-interaction and cash-
handling skills, and thus, she was placed as a cashier nore than
nost of the other |lifeguards. The cashier assignnent also
differed fromthe other assignnents in that the enpl oyee
assigned to this position normally did not rotate throughout the
day, and it was not uncommon for the sanme enployee to serve as a
cahier for an entire day.

60. Petitioner never spoke with any of his supervisors or
coordi nators about serving as a cashier, nor did he ever
conplain to Bernhard about any of his daily assignnments.

61. He alleges that the wonan and the "young girls" were
al ways placed at the marina. Wen asked to identify "these
girls,” he stated he was referring to Mndy and Matt, a male
enpl oyee. In particular, Petitioner testified that on
Decenber 25, 2002, Matt served in the marina for three
consecutive rotations on that particular day. He also points
out that Matt had a | onger break than he did on that particul ar

day.
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62. There was no pay differential between enpl oyees who
were assigned to work at the marina and those who worked at the
pool. Simlarly, there was no pay differential between
enpl oyees working as a cashier and those at the pool.

63. Petitioner never nmade any conplaints to Davis about
his weekly schedule or his daily rotation assignnents.
Simlarly, Petitioner never conplained to Davis about any
di sparate treatnment or harassnent based on his age, national
origin, or gender.

64. Petitioner never raised any conplaints about
di scrim nation or any other working conditions wth Bernhard.
Ber nhard never nmade any derogatory comments to him or about him
Bernhard does not give any preference to any enpl oyees based on
age, national origin, or gender.

65. Petitioner was aware that there was an Enpl oyee
Rel ati ons Departnent |ocated at the casting center, but never
conpl ained to them about his working conditions or alleged
di scrim nation.

CONCLUSI ONS OF LAW

66. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and subject matter of this
proceedi ng pursuant to Sections 120.57(1) and 120.569, and

Chapter 760, Florida Statutes (2003).
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67. The State of Florida, under the |egislative schene
contained in Chapter 760, Florida Statutes (2002), incorporates
and adopts the legal principles and precedents established in
the federal anti-discrimnation |aws specifically set forth
under Title VII of the GCvil Rights Act of 1964, as anended.

42 U.S.C. § 2000e, et seq. The Florida [ aw prohibiting unlaw ul
enpl oynent practices is found in Section 760.10, Florida
Statutes (2002). This section prohibits discrimnation agai nst
any individual with respect to conpensation, terns, conditions,
or privileges of enploynent because of such individual's sex,
national origin, or age. 8 760.10(1)(a), Fla. Stat. (2002).
FCHR and the Florida courts interpreting the provisions of FCRA
have determ ned that federal discrimnation |aw should be used

as gui dance when construing provisions of the Act. See Brand v.

Fl ori da Power Corp., 633 So. 2d 504, 509 (Fla. 1st DCA 1994);

Fl orida Departnment of Community Affairs v. Bryant, 586 So. 2d

1205, 1209 (Fla. 1st DCA 1991); Cooper v. Lakel and Regi ona

Medi cal Center, 16 FALR 567, 574 (FCHR 1993).

68. Petitioner has the ultimte burden to prove
discrimnation either by direct or indirect evidence. Direct
evi dence is evidence which, if believed, would prove the
exi stence of discrimnation wthout inference or presunption.

Carter v. City of Mam, 870 F.2d 578, 581-82 (11th Cir. 1989).

Only blatant remarks, whose intent could be nothing other than
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to discrimnate, constitute direct evidence of discrimnation.

|d. at 582; See Earley v. Chanpion |International Corporation,

907 F.2d 1077, 1081 (11th Gr. 1990). There is no record of any
di rect evidence of discrimnation on the part of Respondent's
supervisors. There is only one instance offered as evidence
that a national origin-related comment or slur was nade by a
coordinator. This appears to have been an isolated incident.
Petitioner has not presented any docunentary evi dence which
woul d constitute direct evidence of discrimnation.

69. Absent any direct evidence of discrimnation, the
Supreme Court established, and later clarified, the burden of

proof in disparate treatnent cases in MDonnell Douglas Corp. V.

Green, 411 U S. 792 (1973), and Texas Departnent of Conmunity

Affairs v. Burdine, 450 U S. 248 (1981), and again in the case

of St. Mary's Honor Center v. H cks, 509 U S 502, 113 S. C.

2742 (1993). FCHR has adopted this evidentiary nodel.

Kil patrick v. Howard Johnson Co., 7 FALR 5468, 5475 (FCHR 1985).

McDonnel | Dougl as pl aces upon Petitioner the initial burden of

proving a prima facie case of race or color discrimnation. See

also Davis v. Humana of Florida, Inc., 15 FALR 231 (FCHR 1992);

Laroche v. Departnent of Labor and Enpl oynent Security, 13 FALR

4121 (FCHR 1991).
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70. Judicial authorities have established the burden of

proof for establishing a prima facie case of discrimnatory

treat nent. Petitioner nmust show t hat:

a. The Petitioner is a nenber of a
prot ected group;

b. The Petitioner is qualified for the
position; and

c. The Petitioner was subject to an
adver se enpl oynent decision (Petitioner was
term nated or forced to resign);

d. The position was filled by a person of
anot her gender, national origin or age or
that he was treated | ess favorably than
simlarly-situated persons outside the
protected class;

e. There nust be shown by the evidence
that there is a causal connecti on between a.
and c.

Crapp v. Cty of Mam Beach, 242 F.3d 1017, 1020 (11th Gr.

2001); Canino v. EEOCC 707 F.2d 468 (11th Cr. 1983); Lee v.

Russel | County Board of Education, 684 F.2d 769 (11th Cr.

1982), appeal after remand, 744 F.2d 768 (11th G r. 1984); Smth

v. Georgia, 684 F.2d 729 (11th Cr. 1982); Sanedi v. M am -Dade

County, 134 F. Supp. 2d 1320 (S.D. Fla. 2001).

71. Proving a prima facie case serves to elimnate the

nost common non-di scrimnatory reasons for Petitioner's

di sparate treatnent. See Teansters v. U S., 431 U S. 324, 358,

n. 44 (1977). It is not, however, the equivalent of a factual

finding of discrimnation. It is sinply proof of actions taken
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by the enployer fromwhich discrimnatory aninus is inferred
because experience has proved that, in the absence of any other
explanation, it is nore |likely than not that those actions were
bottomed on inperm ssible considerations. The presunption is
that nore often than not people do not act in a totally
arbitrary manner, w thout any underlying reason, in a business

setting. Furnco Construction Corp. v. Waters, 438 U S. 567, 577

(1978) .
72. Once Petitioner has succeeded in proving all the

el enents necessary to establish a prima facie case, the enployer

nmust then articulate sone legitimte, nondiscrimnatory reason
for the chall enged enpl oynent decision. The enployer is
required only to "produce adm ssible evidence which would all ow
the trier of fact rationally to conclude that the enpl oynent
deci si on had not been notivated by discrimnatory aninus."

Texas Departnent of Community Affairs v. Burdine, supra, at 257.

The enpl oyer "need not persuade the court that it was actually
notivated by the proffered reasons . . . [i]Jt is sufficient if
the [enpl oyer's] evidence raises a genuine issue of fact as to
whet her it discrimnated against the plaintiff." I1d. at 254.

This burden is characterized as "exceedingly light." Perrynman

v. Johnson Products Co., Inc., 698 F.2d 1138, 1142 (11th Cr.

1983) .
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73. Once the enployer articulates a legitimte reason for
the action taken, the evidentiary burden shifts back to
Petitioner who nmust prove that the reason offered by the
enpl oyer for its decision is not the true reason, but is nerely
a pretext. The enpl oyer need not prove that it was actually
notivated by the articul ated non-discrimnatory reasons or that
the replacenent was nore qualified than Petitioner. Texas

Departnent of Comrunity Affairs v. Burdine, supra, at 257-8

74. I n Burdine, the Suprene Court enphasized that the
ultimate burden of persuading the trier of fact that Respondent
intentionally discrimnated agai nst Petitioner, remains at al

tines with Petitioner. Texas Departnent of Community Affairs v.

Burdi ne, supra, at 253. The Court confirnmed this principle

again in St. Mary's Honor Center v. Hicks, supra, at 2742.

75. In the case sub judice, Petitioner has failed to

produce any direct evidence of sex, national origin, or age

discrimnation. Scott v. Suncoast Beverages, 295 F.3d 1223,

1227 (11th Cr. 2002); Danon v. Flem ng Supernarkets of Florida,

Inc., 196 F.3d 1354, 1359 (11th Cr. 1999); Pashoian v. GIE

Directories, 208 F. Supp. 2d 1293 (MD. Fla. 2002). 1In

addition, in order for a statement to constitute direct evidence
of discrimnation, it nust be nmade by the decision-nmaker, nust
specifically relate to the chall enged enpl oynent deci sion, and

nmust reveal blatant discrimnatory aninus. Jones v. Bessener
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Carraway Medical Center, 137 F.3d 1306, nodified, 151 F.3d 1321

(11th Gr. 1998). Petitioner has not offered any statenents by
any of the potential decision-nakers in this case, nanely Davis
or Bernhard, that nmade any reference to his age, national
origin, or gender. Further, Petitioner did not offer any
statenments by any of the decision-nmakers that relate to his

all eged forced resignation. The only renote coment that was
of fered was an all eged conment by an unnanmed coordinator in
reference to his national origin, but that comrent clearly had
nothing to do with the reasons for his | eaving his enpl oynent
and was not nmade by a decision-maker. Based on the absence of
any such evidence, Petitioner cannot prove his claimof

di scrim nation by the use of direct evidence.

76. Applying the standards for a prina facie case set

forth in McDonnell Douglas, Petitioner satisfies the el enent of

bei ng a nmenber of two protected classifications under Section
760.10(1)(a), Florida Statutes (2002). Specifically, he is a
mal e and he is Venezuelan. As for the second prong of the prinmm
faci e case, an "adverse action" for purposes of this analysis
does not include every aspect of an enpl oyee's enpl oynent, but
rather is limted to an "ultimte" enploynment decision, such as
hiring, firing, granting | eave, pronoting and conpensating

enpl oyees. Mattern v. Eastnman Kodak Conpany, 104 F.3d 702 (5th
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Cr. 1997); Landgraf v. USI FilmProducts, 968 F.2d 427 (5th

Gir. 1992), aff'd, 511 U S. 244 (1994).

77. The credi ble evidence establishes that Petitioner
voluntarily resigned his enploynent at Respondent. The
testi nony of Davis establishes that Petitioner asked Davis
whet her it would be better for himto termnate hinself due to
hi s on-goi ng and prol onged absenteei smissues. Davis inforned
Petitioner that voluntary resignation is always a better option
than involuntary termnation. As a result, Petitioner made the
decision on April 17, 2003, to voluntarily resign his enpl oynent
as a lifeguard at the Grand Floridian. As such, Petitioner was
not subjected to any adverse enploynment actions, and thus, he

cannot establish this second el enment of the prima facie case.

78. Petitioner alleged in his Petition for Relief that the
adverse enpl oynent action to which he was subjected was that he
was forced to resign his enploynment. Petitioner did not allege
inthis Petition for Relief that the decision not to rehire him
was discrimnatory in any way. As for that decision, Petitioner
had been designated as a "restricted rehire,” in accordance with
the Respondent's established policies. As a result, he did not
satisfy the qualification of six nonths of continuous enpl oynent
as of June 17, 2003, the date he reapplied for enploynent.
Furthernore, his threatening and unprofessional behavior during

the interview disqualified himfromany consideration at that
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point as well. Thus, this decision does not provide any
addi ti onal evidence to support his clainms of discrimnation. To
the extent that Petitioner has attenpted to argue constructive
di scharge, he has failed to denobnstrate that Respondent
intentionally rendered his working conditions so intol erable
that he felt conpelled to quit involuntarily. Steele v.

O fshore Shi pbuilding, 867 F.2d 1311, 1317 (11th Cr. 1989);

Buckl ey v. Hospital Corporation of Arerica, Inc., 758 F.2d 1525,

1530 (11th Cr. 1985). He has simlarly failed to establish
that his working conditions were so difficult or unpleasant that
a "reasonabl e person in the enployee's shoes woul d have felt

conpelled to resign.” Grner v. WAl-Mart Stores, Inc., 807 F.2d

1536, 1539 (11th Cir. 1987). See also Watkins v. Bowden, 105

F.3d 1344 (11th G r. 1997).

79. The credible evidence submtted at the hearing
establishes that Petitioner's separation was the result of his
voluntary resignation. The unrebutted evidence is that because
of Petitioner's repeated and excessive absences fromwork, Davis
spoke with himand told himthat his continued absences coul d
lead to disciplinary action. At no tinme, however, did Davis or
anyone el se at Respondent's ever inform Petitioner that he was
term nated or that he had to resign. [In addition, no working
conditions at Respondent's were so intolerable that a reasonable

person woul d have felt conpelled to resign. Petitioner

29



repeatedly stated during the hearing that "I love to work in
Disney Wrld." He also testified that he was prepared on
June 17, 2003, to return to work at the sanme |ocation, and he
had no probl em working for the exact sane supervisors.
Furthernore, he testified during the hearing that he never
specifically conplained to Davis, Bernhard, or the Enployee
Rel ati ons Departnent about any of these alleged working
conditions, despite the fact that each had an "open door"” policy
for maki ng such conplaints. As such, it is inpossible for
Petitioner to now attenpt to claimthat he was constructively
di scharged from hi s enpl oynent at Respondent.

80. As for the third prong of the prinma facie case,

Petitioner nust show that he and ot her enpl oyees that were
"simlarly situated” in all relevant respects were treated
differently and that he was treated |l ess favorably. Holifield
v. Reno, 115 F.3d 1555, 1562 (11th Cr. 1997). |In order to make
such a determ nation, consideration nust be given to "whether

t he enpl oyees are involved in or accused of the same or simlar
conduct and are disciplined in different ways." [d. 1In
addition, a claimof discrimnatory discipline requires a
showi ng that the m sconduct for which the enpl oyee was

di sciplined was "nearly identical" to that engaged in by an

enpl oyee outside the protected class and that enpl oyee was
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disciplined differently. Jones v. Wnn-Dixie Stores, Inc.,

75 F. Supp. 2d 1357, 1364 (S.D. Fla. 1999).

81. Petitioner has not submtted any evi dence that
Respondent treated ot her enpl oyees differently than the way that
he was allegedly treated. He has nmade references to a younger,
femal e enpl oyee, Jainy Tully, and clains that she was allowed to
arrive at work |late and was given nore work hours. A review of
the tine records, however, clearly establishes that Tully was
not late on the dates referenced by Petitioner, but rather
arrived for work early on each such occasion, and did so as a
result of schedul e changes nade by her coordinators. But even
if she had been late to work, the fact remains that Petitioner
admttedly was never disciplined for being late to work, and
t hus, this evidence has no rel evance to show di sparate treatnent
to a"simlarly situated” individual.

82. As for Petitioner's allegations regarding his daily
rotation assignnents, he testified during the hearing that he
preferred to serve as a |ifeguard and that he felt he was, in
fact, the best lifeguard. As for the assignments to the marina,
Petitioner testified that he never requested nore assignnments to
the marina and admtted that both males and femal es were
assigned to the marina.

83. As for the assignnent of Tully to the position of

cashier, the record evidence establishes that she had been
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specifically trained for that position and that she possessed
the requisite guest-interaction and phone skills for the
position, skills which Petitioner has not denonstrated he
possessed. In addition, the person at the cashier position,
including Tully, would usually serve in that position for an
entire day because that was the customary policy to maintain
continuity in that position, a fact that Petitioner has not
refuted. Furthernore, the record evidence reveal s that
Petitioner never conplained to Davis, Bernhard or the Enpl oyee
Rel ati ons Departnent about any of these assignnents and,
specifically, never requested to serve as a cashier.

84. The unrefutted testinony also reveals that weekly work
schedul es were devel oped based primarily upon the seniority of
t he enpl oyees, and Petitioner was the lifeguard with the | east
anount of seniority. Despite this fact, Bernhard acconmodat ed
Petitioner's request and arranged for himto have nultiple days
on the weekends off, including sonme weekends where he did not
work at all. Rather than suffering disparate treatnent,
Petitioner was actually given preferential treatnment in terns of
hi s weekly work schedul e.

85. The only actual discipline that Petitioner ever
received was on April 1, 2003. That discipline was the result
of Petitioner's failing to satisfy his in-service training

requi renents for the previous nonth of March 2003. Though
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claimng that he did not receive this reprimand until April 9,
2003, Petitioner does not refute that he had failed to

accunmul ate the appropriate training hours. Just as
significantly, however, he has not put forth any evidence that
ot her enpl oyees, nanely any fenal e or non-H spani c enpl oyees,
failed to satisfy these requirenents and did not receive any
discipline for it. Therefore, he has again failed to put forth
"simlarly situated" individuals who were treated differently
based on their gender or national origin. Consequently,

Petitioner has failed to satisfy this prina facie el enent.

86. Under the nodified McDonnell Douglas test, Petitioner

can establish a prima facie case of age discrimnation by

showing that: (1) he is a nmenber of a protected class; (2) he
suffered an adverse enploynent action; (3) he received disparate
treatment fromother simlarly-situated individuals in a non-
protected class; and (4) there is sufficient evidence of bias to
i nfer a causal connection between his age and the di sparate

treatment. Andrade v. Mrse Operations, Inc., 946 F. Supp. 979

(MD. Fla. 1996). As for the first elenent of the prima facie

case, FCHR has expanded the scope of protection under Chapter
760, Florida Statutes (2002), for individuals subject toits
provi si ons, thereby providing protection for persons of al

ages. Sins v. N agara Lockport Industries, Inc., 8 FALR 3588
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(FCHR 1989). Thus, Petitioner is a nmenber of a protected class
based on his age.

87. As discussed in detail above, Petitioner has failed to
present sufficient evidence regarding the remaining elenments

necessary to establish a prina facie case. In addition, with

the exception of one set of alleged conments by a few

uni dentified co-workers, Petitioner has submtted no evidence,
whether it be direct, circunstantial or statistical of any

al | eged age- based discrimnation. This evidence raises no
inference of discrimnatory intent, and thus, Petitioner has

failed to establish a prinma facie case of age discrimnation.

88. Assum ng, arguendo, that Petitioner had satisfied his

burden of establishing a prima facie case, the next burden is

that of Respondent to articulate sone legitimte, non-

di scrimnatory reason for the adverse action that it took.
Respondent need not persuade the trier of fact that it was
actually notivated by the proffered reasons, but nust nerely set
forth, through the introduction of adm ssible evidence, the

reasons for those actions. Texas Departnment of Conmunity

Affairs v. Burdi ne, supra at 254-255; Pashoi an, supra at 13009.

The enpl oyer bears a burden of production, but not a burden of
persuasi on, and need only provide the finder of fact a specific

| egiti mate reason why the decision was non-discrimnatory.
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Al exander v. Fulton County, Georgia, 207 F.3d 1303 (11th Cir.

2000) .

89. In the instant case, Respondent offered credible
testinmony that Petitioner was given his two-point warning on
April 1, 2003, based on his failure to participate in mandatory
in-service training. Oher than this disciplinary action,
Petitioner was not subjected to any other actual discipline or
adverse treatnment. Though the record evidence indicates that he
was going to receive an additional reprimand upon his return to
wor k for having violated the absentee provisions of the
appl i cabl e CBA contract, Petitioner chose to voluntarily resign
bef ore any such discipline could be provided to him Therefore,
Respondent has nore than satisfied its requirenment of
articulating legitimate, non-discrimnatory reasons for its
actions.

90. Thereafter, Petitioner retains the burden of
persuasi on and nust prove by a preponderance of the evidence
that the legitimte reasons offered by Respondent were not its
true reasons, but rather were a pretext for intentiona
di scrimnation. Burdine, at 253. Thus, the ultimte burden of
persuading the trier of fact that Respondent intentionally
di scrim nated against Petitioner remains at all tines with
Petitioner. 1d. Indeed, even when the non-discrimnatory

reason articul ated by a respondent has been denonstrated by the
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petitioner to be false, the petitioner nust still prove that the
adverse action truly was based upon unl awful discrim nation.

St. Mary's Honor Center v. Hicks, supra, at 518-519 (1993).

91. Petitioner cannot satisfy his burden of persuasion by
maki ng nere conclusory allegations of discrimnation or basing
t hem upon his subjective belief as to unlawful discrimnation.
Sanedi, 134 F. Supp. 2d at 1346. Furthernore, in the absence of
evi dence of intent to discrimnate, courts and adm nistrative
agencies are "not in the business of adjudging whether
enpl oynent deci sions are prudent or fair,"” but rather "whether
unl awf ul discrimnatory aninus notivates a chal | enged enpl oynent

deci sion." Pashoi an, supra, at 1309; Chapman v. Al Transport,

229 F.3d 1012, 1031 (11th Gir. 2000).

92. Petitioner has utterly failed to show that any adverse
enpl oynent action was taken against himsince he voluntarily
resigned his enploynent in April 2003. Furthernore, the one
witten reprimand that he did receive was based on his failure
to conply with established policies that were equally applied to
al | enpl oyees. Respondent's policies clearly prohibit
di scrimnation and harassnent agai nst all enpl oyees based on
gender, age, or national origin, and guarantee equal enpl oynent
opportunities to all enployees. As such, Petitioner utterly
failed to raise any credible evidence to support his claimthat

any actions by Respondent were pretextual.
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93. Petitioner has failed to show that his decision to
resign was nmade due to discrimnatory actions on the part of
Respondent, and t hus, there has been no showi ng that Respondent
vi ol ated Section 760.10(1), Florida Statutes.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMMENDED t hat the Florida Conm ssion on Human Rel ati ons
enter a final order which DENIES Petitioner's Petition for
Rel ief and di sm sses his conplaint.

DONE AND ENTERED this 14th day of April, 2004, in

Tal | ahassee, Leon County, Flori da.

DANIEL M KI LBRI DE

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed wwth the Cerk of the
Di vision of Adm nistrative Hearings
this 14th day of April, 2004.
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Fernando J. Conde

4732 A ive Branch Road
Apartment No. 1205

Ol ando, Florida 32811-7118

Paul J. Scheck, Esquire

Shutts & Bowen, LLP

300 South Orange Avenue, Suite 1000
Post O fice Box 4956

Olando, Florida 32802-4956

Deni se Crawford, Agency Cerk

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

Ceci | Howard, General Counsel

Fl ori da Conm ssi on on Hunan Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit witten exceptions within
15 days fromthe date of this Recommended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the final order in this case.
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